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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on June 
1 1 , 2008 has been entered. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 17, 38-41, 56-65 are rejected under 35 U.S.C. 112, second paragraph, 
as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

Claim 17 recites "nonreactive with but interactive to the pigmented composition". 
The phrase renders the claim vague and indefinite because the meaning of the phrase 
is unclear. It is not clear how a same wetting agent can be nonreactive with but at the 
same time interactive to the pigmented composition. 

The remaining claims are rejected as they depend on the base claim. 
Claim Rejections - 35 USC § 102 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 
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Claims 17, 38-41, 56-65 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Drechsler et al. (US 6074654) as evidenced by STN Registry. 

Claim 17 recites "[a] lip cosmetic comprising an anhydrous pigmented transfer 
resistant, film forming, cross-linked resinous silicone, composition for use in 
combination with a non reactive wetting agent having affinity to, the composition, said 
wetting agent being a liquid polymeric hydrocarbon having a number average molecular 
weight greater than 650 devoid of non-volatile silicone oils, and wherein the wetting 
agent overcoat composition flows smoothly over the composition". In this case, the 
claimed subject matter is a cosmetic composition comprising an anhydrous pigmented 
transfer resistant, film forming, cross-linked resinous silicone. The recitation "for use in 
combination with a non reactive wetting agent" and onward denotes the intended use 
and purpose of the cosmetic containing the cross-linked resinous silicone and does not 
further define the silicone composition. Claims 38-41 and 56-59 are directed to the 
wetting agent overcoat composition of the preamble which recites for how the transfer- 
resistant silicone composition is used, and do not add any limitation to the claimed 
subject matter. Thus no patentable weight is given to these claims. The newly added 
limitation, that the wetting agent is an alpha olefin copolymer and "nonreactive with but 
interactive to the pigmented composition" modifies the wetting agent with which the lip 
cosmetic is used, and does not limit the claimed lip cosmetic itself. 

Drechsler discloses a lip color film-forming composition comprising crosslinked 
organosiloxane resins such as Wacker 803 from Wacker Silicones Corp. 
(trimethylsiloxysilicate) and pigments in a volatile carrier. See col. 7, line 46 - col. 9, line 
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2. The reference also discloses a method of enhancing the gloss, shine, and feel of lip 
composition by apply a complimentary product, known as "overcoat" or "topcoat", over 
the film formed after application of a transfer-resistant lip composition. See col. 10, line 
63 - col. 16, line 7. The reference also teaches in col. 2, lines 7-13 that it is well known 
in the art to formulate a transfer-resistant cosmetic composition with trimethylated silica 
and volatile solvent. The reference teaches using the film forming silicone resin in the 
amount ranging from 10 to 95 %. See instant claims 63 and 64. Example 7 also 
contains 10 % of Bentone Gel VS-5PC, which contains quaternium-19 hectorite. See 
STN-Registry. See instant claims 60-62, 65. 

Response to Arguments 

Applicant's arguments filed on June 1 1 , 2008 have been fully considered but they 
are not persuasive. 

Applicant asserts that the prior art overcoat composition fails to teach alpha 
olefins of the present claims. However, as discussed above in the rejection, the claimed 
invention is "a lip cosmetic comprising an anhydrous pigmented transfer resistant, film 
forming, cross-linked resinous silicone", and the wetting agent and the described 
properties of the wetting agent are not part of the claim limitations. 

Conclusion 

No claims are allowed. 

Primary Examiner, Art Unit 1617Any inquiry concerning this communication or 
earlier communications from the examiner should be directed to GINA C. YU whose 
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telephone number is (571)272-8605. The examiner can normally be reached on 
Monday through Friday, from 8:00AM until 5:30 PM.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sreeni Padmanabhan can be reached on 571-272-0629. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Gina C. Yu/ 

Primary Examiner, Art Unit 1617 



